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Addl. District Judge,
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MONEY APPEAL NO. 01 OF 2021

TezpurGurukul Society
Vill. ChataiChapori (Oriamguri)

.4th Mile, PS- Tezpur, Dist. Sonitpur
Through the President, Management Committee .. ., Appellant

-Versus-

Sri SukumarDebnath
S/o Sri Birendra Kr Debnath
Vill. Gotlong, PO Kaliabhomora
PS. Tezpur, Dist. Sonitpur ....... Respondent
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Fgr the Appellant : Sri A. K. Mahanta, Advocate

For the Respondent : Sri A. K. Pal, Advocate

Date of Hearing : 06.08.2022,02.09.2022,2t.10.2022, 01.11.2022 and

10.11.2022

Date of Judgment : 20.12.2022
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JUDGMENT

1. This appeal was filed under Order 41 Rule 1 of CPC against the

judgment and decree dated 28.11.2019 passed by Sri N.J.Haque,

Civil Judge at Tezpur in Money Suit No 05/2011

G/*
Nr^^^., 

^^^^.. 
I n1 ^{ 1n11 Pape 1

IN THE COURT OF APDITIONAL DISTRICT JUDGE .::SONITPUB



FACTS OF THE CASE:

2. The facts of the case, in brief, relevant for the disposal of this

appeal are that the respondent Sri Sukumar Debnath filed a suit

against the present appellant Tezpur Gurukul Society, represented

through the President of its Management Committee, for recovery

of Rs. 6,87,3651- against the services provided by the

respondent/plaintiff to the appellant/defendant. The suit was

registered as Money Suit No 05 of 2011. The averments made by

the respondent/plaintiff in the plaint are that Tezpur Gurukul

Society is a society registered under the Societies Registration Act,

1860 and it runs a school in the name and style of Tezpur Gurukul

School. The school has two units- one at Rubber Bagan Tezpur

and another at Chatai ChaporiTezpur. The President of the society

was Smt. Kanti Ray and her son-in-law Sri Aditya Narayan

Goswami was actively involved in the management of the society.

Sri Shubra Roy Choudhury and Sri Aditya Narayan Goswami, who

were involved in the management of the Society, approached the

respondent/plaintiff and requested him to provide conveyance

facility to the school children and the staffs. At that time the

school was new. The respondent/plaintiff agreed to provide the

transportation service with the expectation that it will be a long

lasting business relation with the school. The respondent/plaintiff

initially provided one jeep (AXZ-20L4) and thereafter at the

request of the school management and Sri Aditya Narayan

Goswami, the respondent/plaintiff provided one Toyota Qualis (AS

tZC O7g7) and one bus (AS 12A 1934) by taking loan and cash

credit facility from Vijaya Bank and Punjab National Bank, Tezpuret'
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Branch respectively. Subsequently again on the request of the

school management, the respondent/plaintiff purchased one

Toyota Qualis (DL 01V 6232) and a Swaraj Mazda Bus (AS lZD

326s).

3. The respondent/plaintiff and the appellant/defendant had entered

into a written agreement on 26.07.2006 for a period of four years.

As per the agreement the respondent/plaintiff had to provide

conveyance to the school children and staffs and he was to get the

monthly conveyance fees collected by the school within the 15th

day of the succeeding month. Subsequently, the

appellant/defendant asked the respondent/plaintiff to open an

account at the Bank of Baroda, Tezpur Branch for collection of

conveyance fees directly in that bank account. Accordingly, the

respondent/plaintiff opened a bank account and the amounts

collected during the period from 01.08.2006 to 31.03.2007 were

directly deposited in that account. However, later on the

appellant/defendant decided to collect the conveyance fees and

deposit the same in the school transport account opened at the

Bank of Baroda, Tezpur branch. The appellant/defendant was to

pay that money on the 16th and 25th day of the month ,to the

respondent/plaintiff. This was a verbal agreement and the

respondent/plaintiff agreed to the same. The society could not

strictly follow the time schedule but kept on paying at regular

intervals to the respondent/plaintiff. The respondent/plaintiff had

no information as to the amount collected by the

appellant/defendant in their bank account. However, since the

collection and the payments were continuing, the
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respondent/plaintiff hoped that the amounts shall be reconciled

later on.

4. The respondent/plaintiff wrote two letters to Sri Aditya Narayan

Goswami, one on 29.08.2007 and another on 13.02.2008, with

request to make payment of the outstanding amount of

conveyance fees. The respondent/plaintiff estimated that by

31.01.2008 some more amount ought to have been collected

although by than he was paid only Rs. 14,15,9001- The

respondent/plaintiff also requested to provide him the details of

the fees collected since April 2007.

5. The respondent/plaintiff also averred that the appellant/defendant

discontinued his service since April 2008 without informing the

respondent/plaintiff. This was in clear violation of the agreement

dated 26.07.2006. The appellant/defendant started availing

services of conveyance from others without giving any notice to

the respondent/plaintiff. The respondent/plaintiff asked the

appellant/defendant about the cause of discontinuation of his

service but the appellant/defendant had not responded. The

respondent/plaintiff met Sri Aditya Narayan Goswami and from

him he collected a bank statement of the school's transport

account for the period from 02.04.2007 to 25.03.2008 and from

that account the respondent/plaintiff came to know that an

amount of Rs. 22,37,4151- (Rupees Twenty-Two Lakhs Thirty-

' Seven Thousand Four Hundred Fifteen) were collected by the

school, whereas the respondent/plaintiff was paid only Rs.

17,32,000/- (Rupees Seventeen Lakhs Thirty-Two Thousand),
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6. On 10.07.2008 the respondent/plaintiff sent a letter- to the

appellant/defendant with a request to pay the outstanding amount

which were collected during the period from 0I.04.2007 to

31.03.2008 but remained unpaid. After receiving that letter, the

management of the school invited the respondent/plaintiff and

assured him to redress his grievances on reopening of the school

after summer vacation. After reopening of the school in August

2008, Sri Aditya Narayan Goswami, who was the Vice President

cum Treasurer of the appellant/defendant society, assured the

respondent/plaintiff that his outstandlng dues together with

compensation for unilateral and untimely cancellation of the

agreement shall be paid. The respondent/plaintiff was assured that

he would be compensated at the time of financial closure in March

2009. However, flo payment was received by the

respondent/plaintiff and later on the respondent/plaintiff came to

know that Sri Aditya Narayan Goswami left the school and the

society because of having differences with them. Thereafter the

reSpondent/plaintiff filed the suit claiming Rs. 6,87,3651- (Rupees

Six Lakhs Eighfy-Seven Thousand Three Hundred Sixty-Five), that

is, Rs. 5,05,4151- and interest @l2o/o per annum thereon for three

years.

7. The appellant/defendant Tezpur Gurukul Society contested the suit

by filing Written Statement, through its Vice President cum

Treasurer Sri Dhiren Chandra Rajkhowa. The appellant/defendant

averred that the suit is not maintainable in law. As per section 6 of

the Societies Registration Act, 1860 every society registered under

that Act may sue or be sued in the name of the President,@9
Monev Aooeal 01. of 701 [)ap-c 5



Chairman or Principal Secretary or Trustee as shall be determined

by the rules and regulations of the society. The

appellant/defendant society has determined vide Clause 17 of their

Memorandum of Association that the appellant/defendant society

may be sued in the name of the Secretary of the Society or the

President. According to the appellant/defendant the

respondent/plaintiff has failed to institute the suit as per law and

hence the same is liable to be dismissed. The appellant/defendant

denied the fact that Sri Aditya Narayan Goswami was actively

involved in the management of the society and the school. When

the school was opened the respondent/plaintiff approached the

school management and requested them to allow him to provide

the transport facilities to the students and staffs of the school.

Accordingly, he was allowed to do so. It was verbally agreed

between the parties that the conveyance fees will be collected by

the appellant/defendant society on monthly basis and will be paid

to the respondent/plaintiff after deducting Rs. 50/- per student per

'month as conveyance managing fees for the first year, that is, for

the session 2006-2007 and thereafter Rs.75l- per student per year

from the second year onward. Later on as per request of the

respondent/plaintiff the management of the school allOtrued the

respondent/plaintiff to collect the conveyance fees for the first

year. Thereafter the respondent/plaintiff requested the

appellant/defendant to collect the conveyance fees from the

second year. Accordingly, the appellant/defendant started

collecting the conveyance fees from the students and staffs on

monthly basis and deposited the same in the Tezpur Gurukul

r
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Transport Account opened at the Bank of Baroda, Tezpdr branch.

The appellant/defendant used to deduct Rs.75l- per student/ staff

per month and pay the remaining amount to the

res po nde nt/ p I a i ntiff .

B. The appellant/defendant has further averred that Sri Aditya

Narayan Goswami had no right or authority to execute any

agreement with the respondent/plaintiff in the name of the

appellant/defendant society. The appellant/defendant came to
know about the written agreement dated 26.07.2006 only after

going through the plaint. The appellant/defendant also doesn't

have a copy of that agreement in their office. According to the

appellant/defendant that agreement was executed by an

unauthorised person without the knowledge and consent of the

appellant/defendant and the same is not enforceable against the

appellant/defendant.

9. The appellant/defendant has averred that there was no agreed

sybtem for payment of conveyance fees to the

respondent/plaintiff. There was no outstanding amount due to be

paid to the respondent/plaintiff for the year 2oo7 and 2008. The

amount of Rs.14,15,900i- (Rupees Fourteen Lakh iirt..n
Thousand Nine Hundred) was paid to the respondent/plaintiff by

the appellant/defendant and not by Sri Aditya Narayan Goswami.

10. According to the appellant the respondent/plaintiff insisted

for increase of the fees from Rs.300/- to Rs.500/- but the

appellant denied to do so. Subsequently the respondent started

running vehicles on his own without any involvement of the school
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management. Under such circumstances the appellant started

taking the conveyance service from others.

11. The appellant/defendant has averred that the

respondent/plaintiff was paid Rs.17,32,000/- (Rupees Seventeen

Lakhs Thirty-Two Thousand) during the period from 0110412007 to

31/03/2008 after deducting charges for fees collection,

administrative expenditure etc. According to the

appellant/defendant no amount was due to the

respondent/plaintiff apart from the amount which has already

been paid to him. The appellant/defendant had prayed to dismiss

the suit.

Issues framed bv the trial Couft:

12. After perusal of the pleadings of the parties the learned

court of Civil Judge, Sonitpur framed the following issues:

i) Whether there is any cause of action for the suit?

ii) Whether the suit is maintainable as per law?

iii) Whether the suit is barred by limitation?

iv) Whether the suit is bad for waiver, estoppels and

acquiescence?

v) Whether the respondent/plaintiff is entitled to a sum of Rs.

6,87,3651- from the appellant/defendant for providing

transport facilities?
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vi) Whether the money collected and deposited in the name of

Tezpur Gurukul Society Transport in the account of Bank of

Baroda belongs to respondent/plaintiff?

vii) To what other relief/ reliefs the parties are entitled?

13. During the course of the trial the respondent/plaintiff

adduced evidence of 5 witnesses and exhibited 39 documents. The

appellant/defendant side adduced evidence of one witness and

exhibited 27 documents. After perusal of the evidence and hearing

the parties, the learned court of Civil Judge, Sonitpur pronounced

Judgement on 2B1IU20L9. The suit was decreed for Rs.

5,05,4L51- along with 60/o interest per annum from the date of

filing of the suit till the date of passing the decree.

GROUNDS OF APPEAL:

14. Being highly aggrieved by the judgement and decree dated

28.11.2019, the appellant filed this appeal on the following

Qrounds:

i) The learned trial court has committed grave error in law and

in fact while passing the impugned judgement and decree.

ii) The issue number 1,2 and 5 were wrongly decided ifi favour

of the respondent/pla i ntiff.

iii) The suit is barred by limitation. The respondent/plaintiff

claimed money due till L510312008. Therefore, the suit ought

to have been filed on or before L5l03l20lt.

@i{
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There is no evidence on record which shows that the entire

transport fees collected by the appellant/defendant belongs

to the respondentiplaintiff, who provided transport facilities.

The agreement relied upon by the respondent/plaintiff is not

valid since it was not executed by the Secretary of the

Gurukul Society. Hence the judgement passed in favour of

the respondent/plaintiff, based on that agreement, is against

the law.

POINTS FOR DETERMINATION :

15. The following points are taken up for determination in this

appeal:

i) Whether the Money Suit No 05 of 2011 was maintainable as

per law?

Whether the Money Suit No 05 of 2011 was barred by

limitation?

Whether the respondent/plaintiff is entitled to a sum of Rs.

6,87,3651- from the appellant/defendant for providing

transport facilities?

Whether the judgement and order dated 2BllLl2019 passed

by Civil Judge, Sonitpur is sustainable or is liable to'be set

aside?

iv)

v)

ii)

iv)

iii)

DISCUSSION, DECISION AND REASONS THEREOF:

16. I have perused the Appeal Memo, the judgement dated

- 28lLL|20I9, the evidence adduced by the parties and I have alsoJ
0r/
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heard the learned counsels for the appellant and the respOndent at

length.

L7. The appellant Tezpur Gurukul Society has assailed the

judgment dated 28ll!20t9 mainly on three counts- i) the suit

was barred by limitation, ii) Tezpur Gurukul Society was wrongly

impleaded as the appellant/defendant and iii) though the

respondent/plaintiff claimed Rs. 5,05,4151- in the suit, they could

not produce any account to substantiate that claim. Their claim is

based on the amount collected by the appellant/defendant society

as conveyance fees, as reflected in their bank account. Issue no

(ii), (iii), (v) and (vi) deal with these three propositions.

Whether the appellant/defendant society was wrongly

impleaded:

18. The plaint of M.S. 05120t1 shows that "Tezpur Gurukul

Society, through its President of the Management Committee" was

impleaded as appellant/defendant. In Para 4 of the written

statement the appellant/defendant had averred that the

appellant/defendant Tezpur Gurukul Society has determined vide

Clause 17 of their Memorandum of Association that the

appellant/defendant society may sue or may be sued in the'name

of the Secretary of the society or the President. Section 6 of the

Societies Registration Act provides that every society registered

under that Act may sue or be sued in the name of the president,
' 

chairman, or principal secretary, or trustees, as shall be

determined by the rules and regulations of the society. In the

present case the appellant/defendant society had determined their
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Secretary and President and the respondent/plaintiff had. instituted

the suit through the President. Apparently, the respondent/plaintiff

had not commltted any mistake by impleading the society through

its President.

19. Though the appellant/defendant has taken the plea that they

have determined the Secretary and President of their society for

instituting or defending suits, as required u/s 6 of the Societies

Registration Act, the appellant/defendant has not proved their

Memorandum of Association in support of this plea. The DW 1

Dhiren Chandra Rajkhowa has stated in his cross examination that

neither the original of the exhibit A (Memorandum of Association)

was produced, nor any leave of the Court was obtained to lead

secondary evidence thereof. Apparently the conditions mentioned

u/s 65 of the Evidence Act for adducing secondary evidence to

prove contents of documents have not been fulfilled. Hence the

facts mentioned in Para 4 of the written statement were not

proved.

20. While arguing before the Court the learned counsel for the

appellant had stated that the respondent/plaintiff provided

transportation service to the Tezpur Gurukul School and the

money was allegedly due from the school. But instead of

impleading the school and its Principal, the President of the society

was impleaded. According to the learned counsel, this was a

mistake on the part of the respondent/plaintiff. This argument

appears to this Court to be unfounded. Understandably the Tezpur

Gurukul Society runs the school. The management of the school is(Nr"t
Moncy Appeal 01 of )071 Page 12
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looked after by the society. DW 1 Sri Dhiren Chandra'Rajkhowa

has stated in the first para of his affidavit that the

appellant/defendant is a registered society and has been running

school by the name and style of Tezpur Gurukul School. The

agreement, written or verbal whatsoever, was made with the

society and not with the Principal of the school. The Memorandum

of Association of the society also doesn't provide, as argued by the

learned counsel for the appellant, that suits are to be instituted or

defended by the Principal of the school. Hence, the

respondent/plaintiff had not committed any mistake in impleading

the Tezpur Gurukul Society through its President as the defendant.

The learned court below has rightly decided the issue no (ii) in

favour of the respondent/plaintiff.

Whether the suit was barred by limitation:

2L The learned counsel for the appellant has argued that the

respondent/plaintiff claimed money for the transport facilities

provided to the students of the school for the academic session

2007-2008. The academic session 2007-2008 ended on

L5lO3l200B. Hence, according to the learned counsel, the suit for

recovery of money by the respondent/plaintiff ought to have been

filed on or before L5l03l20ll. The money collected after

15/03/2008 by the school was for the academic session 2008-

2009. Since the suit was filed on 3Il03l20LI, that is, after

, I510312011, the same is barred by limitation. The learned counsel

for the appellant has submitted that even if the plea of limitation is

ei"
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not taken in the written statement, the Court must dismiss the suit

if the same is found to be barred by limitation.

22. On the contrary the learned counsel for the respondent has

submitted that limitation is not a pure question of law. Rather it is

a mixed question of law and facts. The learned counsel has

maintained that there is no dispute that the respondent provided

conveyance service to the appellant society till March, 2008. As per

the agreement between the parties, money collected in a month

becomes due within the 15th day of the succeeding month. The

respondent's counsel has referred to Clause 4 of the written

agreement (Exhibit 2) in this regard. According to him the amount

collected by the appellant society during the month of March 2008

became due by 15th April 2008. Since the limitation period is three

years, the suit for recovery of the money due ought to have been

filed within 15th April 2011. Since the suit was filed within 31't

March 20IL, the same is within the period of limitation.

23;' The respondent has relied on the written agreement

executed by Sri Aditya Narayan Goswami and the respondent Sri

Sukumar Debnath, marked as Exhibit 2, in support of his

contention that money collected by the appellant in a month

becomes due to the respondent within the 15th day of the next

month. The appellant has pleaded that Sri Aditya Narayan

Goswami was not authorized to execute that agreement on behalf

of the appellant society. However, the appellant (defendant in MS

r 05/2011) has failed to produce any evidence to show that Sri

Aditya Narayan Goswami was not authorized. The execution of the
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agreement and the signatures thereon were, however, not

disputed. The appellant/defendant had adduced evidence of only

one witness. DW 1 Sri Dhiren Chandra Rajkhowa has stated in his

cross examination that Sri Aditya Narayan Goswami was the

founder Vice President cum Treasurer of Tezpur Gurukul Society.

He resigned from that post in April 2008. It transpires that at the

time of execution of Exhibit 2 agreement, Sri Goswami was serving

as the Vice President cum Treasurer of the society. The evidence

of DW 1 also reveals that smt. Kanti Roy was the founder

President of the society and Sri Aditya Narayan Goswami was the

son-in-law of Smt. Kanti Roy. Hence it is unbelievable that the

person/ who served as the Vice President cum Treasurer of the

society and a very close relative of the President of the society was

not authorized to execute an agreement for arranging the

conveyance facility for the students and staffs of the school. The

actual execution of the agreement was not disputed. DW t has in

fact exhibited the signatures of Sri Aditya Narayan Goswami in

Exhibit 2. It has also not been alleged that the agreement in

question was obtained by the respondent/plaintiff by way of fraud

or deception.

24. If the person sitting in the helm of affairs in the

management of the appellant society and specially the one who

looked after the financial matters, was not authorized to execute

an agreement with a service provider of the school; that fact must

, be within the special knowledge of the appellant society and

burden of proving the same lies on the society. Merely stating that

the executor of the agreement was not authorized to execute the
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same and that no copy of the agreement is available in.the office

of the society will not do. The execution of the written agreement

was duly proved by the respondent/plaintiff and the

appellant/defendant has failed to disprove the same.

25. Since the execution of the written agreement is proved by

the respondent/plaintiff, no evidence of any oral agreement or

statement between the parties, which intends to contradict, vary,

add or subtract from the terms of the written agreement, can be

admitted in evidence (Section 92 of Evidence Act).

26. Now, Clause 4 of the agreement (Exhibit 2) provides that the

respondent was entitled to receive the monthly amount collected

from the students as conveyance fees in a month, within the 15th

day of the succeeding month. The DW t has admitted in his cross

examination that the respondent/plaintiff had provided conveyance

services to their society from the opening day till March 2008.

Situated thus, the conveyance fees collected during the month of

March 2008 became due within the 15th of April 2008. For any

alleged breach of contract in respect of that amount, a suit is

maintainable within 15th of April 2011. The respondent/plaintiff

filed their suit on 31't of March,2011. Hence the suit was filed

within the period of limitation. The learned Trial Court had rightly

decided that the suit was not barred by limitation.

Whether the respondent/plaintiff is entitled to a sum of

Rs. 6187.365/- from the appellant/defendant for providino

transoort facilitiesof"
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27. The case of the respondent/plaintiff was that he came to

know from the statement of the appellant/defendant's bank

account that during the year 2007-2008 an amount of Rs.

22,37,4I5 (Rupees Twenty-Two Thousand Thirty-Seven Thousand

Four Hundred Fifteen) was collected by the Tezpur Gurukul Society

as conveyance fees, whereas the respondent was paid only Rs.

17,32,000 (Rupees Seventeen Lakh Thirty-Two Thousand). The

respondent had filed the suit for recovery of the balance amount

of Rs. 5,05,415 (Rupees Five Lakh Five Thousand Four Hundred

Fifteen) along with interest thereon. According to the respondent,

the entire amount collected by the school as conveyance fees is

receivable by him. The respondent has relied on Clause 4 of the

written agreement (Exhibit 2) executed by Sri Aditya Narayan

Goswami on behalf of Tezpur Gurukul Society. Though the

appellant has denied the validity of that agreement on the ground

that Sri Aditya Narayan Goswami was not authorized to execute

the agreement on behalf of the society, that proposition appears

to be unfounded. This issue has already been discussed and

decided in Para 22 and 23 of this judgment.

28. Clause 4 of the written agreement (Exhibit 2) stipulates that

the respondent Sri Sukumar Debnath will be entitled to receive the

monthly amount as collected and received from the students as

Conveyance Fees exclusively within the 15th day of every

succeeding month. The language of the agreement indicates that
' the respondent is entitled to receive the entire amount collected

and received from the students as conveyance fees.

[-



29. The appellant rezpur Gurukur society had opened an

account in the Bank of Baroda in which only the conveyance fees

collected from the students are deposited. The DW 1 Dhiren

Chandra Rajkhowa has stated in Para 13 of his affidavit that the

Tezpur Gurukul society Transport Account was opened by the

defendant society (present appellant) in the Bank of Baroda,

Tezpur Branch. In his cross examination the DW t had stated that

there were six different accounts. He has seen the account

statement of Tezpur Gurukul Society Transport Account (Exhibit

13) and in this account the conveyance fees collected from

students and staffs are deposited. No other amounts are deposited

in that account. The Senior Manager of Bank of Baroda has also

deposed before the Court as PW 2. He exhibited the statement of
Tezpur Gurukul Society Transport Account as exhibit 13. pW 2 has

stated that Tezpur Gurukul Society has six accounts in totat. Apart

from Tezpur Gurukul society Transport Account, the other

accounts are Tezpur Gurukul Society Fees Yearly Account, Tezpur

Gurukul Society Fees Monthly Account, Tezpur Gurukul Society

Fees Examination Account, Tezpur Gurukul Society Fees Books

Account and Tezpur Gurukul Society Account. It transpires from

this that the amount deposited in the Tezpur Gurukul'society

fransport Account consists of only the transportation/ conveyance

fees collected from the students and staffs of the school. fhe
natural corollary of the above discussions is that the respondent is

entitled to receive the entire amount deposited in the Tezpur

.,, 
* 

Gurukul Society Transport Account.

ey*
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30. The learned counsel for the appellant has argued that the
respondent had not maintained any account to show the amount
due to him by the appellant society and he is claiming the amount
mentioned in the plaint merely on the basis of the account
statement of the appellant society. The learned counset has

further argued that the appellant society is not supposed to pay

the entire amount collected from the students under the
transportation head. A portion of the amount collected must have

been retained by the society for the expenses incurred by them for
managing the account, issuing money receipts etc. In this context
the learned counsel has referred to a verbal agreement which
provides for deduction of Rs. 50/- per student per month by the
appellant society from the conveyance fees collected for the year

2006-2007 and Rs. 7sl^ per student per month from the
subsequent years. per contra the learned counsel for the
respondent has stated that when the written agreement has been
proved, no evidence can be given of any oral agreement which is
contrary to the written agreement.

31. It is true that neither the appellant nor the respondent has

maintained any proper account to show the amount collected from
students, amount paid to or received by the respondent and the
amount still payable. In the absence of any ledger account in this
regard, the entire calculations are to be based on the bank

, statements. However, there is no dispute between the parties that
r the appellant society had collected Rs. 22,37,415/- under transport

head during the year 2oo7-2oo8 and the respondent was paid Rs.

L7,32,000/-. The only question to be decided is as to whether the
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respondent is entitled to receive the entire amount collected by

the school under the transport head or whether the appellant

society was entitled to retain some amount in accordance with a

verbal agreement. In this regard the respondent has exhibited the

written agreement, marked as Exhibit 2 whereas the appellant has

referred to a verbal agreement. Section 92 of the Indian Evidence

Act provides that when the terms of any contract, grant or other

disposition of property, or any matter required by law to be

reduced to the form of a document, have been

proved by producing the document or secondary evidence of its

contents, in accordance with section 91 of the Evidence Act, no

evidence of any oral agreement can be admitted for the purpose

of contradicting, varying, adding to, or subtracting from, its terms.

Hence the oral evidence of the DW 1 that there was an oral

agreement for deducting Rs. 50/- per student per month as

conveyance managing fees for the first year and Rs. 751- per

student per month from the second year cannot be admitted in

evidence.

32. The evidence also reveals that the respondent/plaintiff was

allowed to collect the conveyance fees himself in the first year.

DW t has also stated this fact in Para 3 of his affidavit. This

fortifies the proposition that the respondent was entitled to receive

the entire amount of conveyance fees collected from the students.

3,3. In the present case the respondent, as plaintiff of the Money

Suit No 0512011, has proved that he provided transport service to

the appellant society, that there was a written agreement which
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enjoins the appellant to pay the money collected from itudents as

conveyance fees exclusively to the respondent, that the appellant

society maintained a bank account where money collected as

conveyance fees exclusively were deposited and that in the year

2007-2008 though Rs. 22,37,4t5l- were deposited in that bank

account only Rs. L7,32,000/- were paid to the respondent. On the

other hand the appellant has justified non-payment of that amount

to the respondent on the basis of an oral agreement. However, the

evidence of that oral agreement is not admissible in law. As such

the appellant's case fails. The learned court of Civil Judge Sonitpur

has rightly decreed the suit in favour of the respondent/ plaintiff in

respect of the balance amount of Rs. Rs. 5,05,4I5 (Rupees Five

Lakh Five Thousand Four Hundred Fifteen), which were collected

as conveyance fees but not paid to the respondent/plaintiff.

34. In view of the above, the judgement and decree dated

28.11.2019 passed by Sri N.J.Haque, Civil Judge at Tezpur in

Money Suit No 051201L doesn't warrant any interference of this

Court. The appeal is accordingly dismlssed with cost.

35. Let the LCR be sent back with a copy of this judgment.

36. Given under my hand and seal of this Court on this 20th day

of December, 2022.

a- *,r
q[ _o^'"8 pl4o>v

(Nisant- Goswami)
Addl. District Judge, Sonitpur
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